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Dear Madam,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): R VAN DER MERWE (“complainant”) v CORPORATE 

SELECTION RETIREMENT FUND - PARTICIPATING EMPLOYER: CENTURY 

ELECTRICAL VEREENIGING (PTY) LTD (“first respondent”) AND LIBERTY 

GROUP LIMITED (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the alleged improper distribution of a death 

benefit by the respondents following the death of the complainant’s 

father, Mr. JJ Van der Merwe (“the deceased”).  

 

1.2 The complaint was received by this Tribunal on 28 August 2012. A letter 

acknowledging receipt thereof was sent to the complainant on              

13 September 2012.  On the same date, the complaint was dispatched 

to the first and second respondents giving them until 12 October 2012 to 

file their responses to the complaint. A response was received from the 

second respondent on behalf of the first respondent on                          

15 October 2012. A copy of this response was forwarded to the 

complainant on 31 October 2012. A reply to this response was received 
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from the complainant on 16 November 2012. No further submissions 

were received. 

 

1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below.  

 

 [2] BACKGROUND FACTS 

 

2.1 The complainant, Ms R Van der Merwe, is the daughter of the 

deceased, who passed away on 8 April 2012. She is also a nominated 

beneficiary of the deceased. During his lifetime, the deceased was 

employed by Century Electrical Vereeniging (Pty) Ltd (“the employer”). 

He became a member of the first respondent by virtue of his 

employment until 8 April 2012 when he passed away. The second 

respondent is the underwriting insurer and administrator of the first 

respondent. 

       

2.2 The deceased was survived by his former wife (“the complainant’s 

mother”), who was divorced from him. He was also survived by the 

complainant, who is his only child, aged 19, born of the marriage with 

his former wife. The deceased was also survived by his step-child, Mr 

BN Visser (“the deceased “step-child”), his partner, Ms AA Kriek (“Ms 

Kriek”) and his mother, Ms MA Van der Merwe (“the deceased’s 

mother”). 

 

2.3 After the deceased’s demise, a total death benefit in the amount of 

R225 000.00 in respect of unapproved benefit and R430 274.75 (before 

tax) in respect of the approved benefit became available for distribution.  

 

2.4 After conducting an investigation of the circle of beneficiaries, the board 

of trustees of the first respondent identified the following persons to be 

considered for the benefit:    
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Name              Relationship 

 

Ms. R Van der Merwe   deceased’s daughter (complainant) 

Mr BN Visser     deceased’s stepchild 

Ms AA Kriek    deceased’s partner 

Ms MA Van der Merwe   deceased’s mother 

   

 

2.5 The board of trustees of the first respondent then resolved to distribute 

the death benefit in the following manner: 

 

Unapproved Benefit (R225 000.00)  Allocation 

 

Ms R Van der Merwe (the complainant)  0% = R180 000.00 

Mr BN Visser (deceased’s stepchild)  20% = R45 000.00 

 

Approved Benefit (R430 274 .75)      Allocation 

 

Ms AA Kriek (the deceased’s partner)   75%  

Ms MA Van der Merwe (the deceased’s mother)  25%  

 

2.6 The allocation of the unapproved benefit to the deceased’s mother and 

Ms Kriek is the subject matter of this complaint.     

 

 

 

 

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved by the decision of the first respondent to 

allocate the approved portion of the death benefit as set out above to 

the deceased’s mother and Ms Kriek. 
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3.2 The complainant contends that the wishes of the deceased were not 

adhered to by the board of trustees of the first respondent because in 

terms of the nomination of beneficiary form completed by the deceased, 

she was supposed to receive 80% of the deceased’s benefit, comprising 

of both the approved and unapproved portions in the first respondent 

and the deceased’s step-child, Mr Bradley Visser was nominated to 

receive 20% of this benefit. 

 

3.3 Thus, the complainant seeks an order directing that the first 

respondent’s decision to allocate 75% of the approved portion of the 

death benefit to the deceased’s partner and 25% to the deceased’s 

mother be set aside and replaced with an order that 80% of the benefit 

be paid to her and 20% to the deceased’s step-child as per the 

deceased’s wishes and nomination form. 

 

[4] RESPONSE 

 

4.1 A response was submitted by the second respondent on behalf of the 

first respondent in its capacity as its insurer and administrator. The 

second respondent confirmed that the deceased had a nomination form 

on record completed by him in June 2011. It states that the 

circumstances of the deceased changed after the form was completed 

as he was formally engaged to Ms Kriek in July 2011. 

 

4.2 The second respondent submitted that when allocating the benefit, the 

board of trustees of the first respondent applied the range or “basket” of 

factors that this Tribunal has consistently held to be relevant in 

exercising an equitable distribution, such as: the wishes of the 

deceased; the financial status of each beneficiary including the future 

earning capacity of each beneficiary; the extent of dependency; the 

ages of the beneficiaries; the relationship with the deceased and the 

amount available for distribution as well as the proceeds received from 

other sources. 
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4.3 In exercising its discretion, the board considered the “basket” of factors 

against the following facts: 

 

 The deceased was divorced and had 1 child from the marriage 

(the complainant). The child always lived with the biological 

mother and the deceased paid maintenance of R600.00 per 

month in terms of the divorce order; 

 

 The complainant matriculated in 2012 and the information 

received revealed that she is employed at Power Metals; 

 

 The complainant later advised that she does not receive a regular 

income and that the deceased provided her with spending money 

of R50.00 per month. In addition, the deceased also paid for her 

petrol and cell phone as well as for maintenance on the vehicle, 

when required; 

 

 The complainant also stated that she intends enrolling for a 

beauty course and the cost of this would be approximately 

R8 000.00; 

 

 The deceased supported his step-child by paying his cell phone 

account on a monthly basis; 

 

 The deceased entered into a relationship with Ms Kriek in 2009 

and was formally engaged to her on 18 July 2011. Ms Kriek  is 

employed at Standard Bank; 

 

 In February 2010, Ms Kriek gave up her home and moved in with 

the deceased. The agreement between them was that they would 

share all the household expenses. They also did renovations to 

the property together and paid jointly for these costs. Their 
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monthly expenses were approximately R20 000.00, which they 

shared equally; 

 

 The deceased also supported his aged mother with an amount of 

R2 500.00 per month.    

 

4.4 After the investigation and due consideration of the factors provided, the 

board made a decision on 15 June 2012, to allocate the death benefit 

as set forth in paragraph 2.4 above. 

 

4.5 The second respondent submitted that the reason for not including the 

complainant in the distribution of the approved portion of the death 

benefit is because she and the deceased’s step-child have been 

awarded the unapproved benefit in proportions as set out in the 

deceased’s nomination form. 

 

4.6 The second respondent submitted further that in terms of section 37C of 

the Act, the board is vested with a discretionary power to decide upon 

an equitable distribution of the benefit payable on the death of a 

member. Only in circumstances where there are facts to suggest that 

the board has acted unreasonably or improperly in exercising such 

discretion can their decision be set aside. It submitted further that it is 

not the role of this Tribunal to determine what the fairest and most 

generous distribution is, but rather to determine whether the board has 

exercised its discretion properly in terms of the law. There is no such 

evidence to suggest that the Board exercised their discretionary power 

unreasonably or improperly in allocating the death benefit. 

 

4.7 The second respondent submitted further that it appears that the 

complainant seems to be under the incorrect impression that the benefit 

should be allocated in terms of the nomination form. It states that the 

fund admits that the wishes of the deceased are a factor from the 

“basket” of factors to consider when making its distribution. However, 
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no single factor must be over emphasised by the board. Accordingly, 

the wishes of the deceased alone do not mean that the complainant 

should be entitled to a greater share. 

 

4.8 The second respondent concluded by submitting that based on the 

above facts as well as on the test for ascertaining whether or not the 

board exercised its discretion fairly and in a manner consistent with the 

applicable law, the complaint must fail.  

 

Complainant’s reply 

 

4.9 The complainant submitted that the amount in respect of her 

maintenance that the deceased was ordered to pay in terms of the 

divorce order escalated from R600.00 to R2 040.00 per month and this 

is the amount that the deceased was paying monthly in respect of her 

maintenance. She disputes the respondents’ submissions that she is 

employed at Power Metal and submits that the correct facts are that she 

is currently unemployed. She only worked at Power Metals for a 

probation period of two weeks. She re-iterates that she was dependent 

on the deceased for financial support. The complainant also submitted 

that she requires the full benefit to further her studies. 

 

4.10 The complainant disputed Ms Kriek’s submissions made to the 

respondents to the effect that she and the deceased’s were engaged to 

each other on 18 July 2011. She submitted that she does not believe 

this submission to be true because she never saw any ring on Ms 

Kriek’s finger from July 2011. She only saw the ring on her finger for the 

first time in December 2011.   

 

4.11 The complainant requests proof in the form of receipts showing that the 

expenses in the amount of R20 000.00 were paid for renovations to the 

property that the deceased allegedly stayed in with Ms Kriek. She 
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further requires proof that the amount of R2 500.00 was paid by the 

deceased every month in respect of maintenance to his mother.    

  

4.12  The complainant concluded by re-iterating her dissatisfaction about the 

board of trustees’ decision to allocate the approved portion of the 

deceased’s death benefit to Ms Kriek and his mother.     

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

  

5.1 This issue to be determined is whether or not the decision of the board 

of management of the first respondent to regard Ms Kriek and his 

mother as dependants of the deceased and to allocate 75% of the 

approved portion of the death benefit to Ms Kriek and 25% to his 

mother should be set aside. 

 

Whether or not Ms Kriek and the deceased’s mother are the deceased’s 

dependants 

 

5.2 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of a “dependant” in section 1. In 

effect, section 37C takes precedence over the freedom of testation of 

the deceased. It is the trustees’ responsibility when dealing with the 

payment of death benefits to conduct a thorough investigation to 

determine the potential beneficiaries, thereafter decide on an equitable 

distribution and finally to decide on an appropriate mode of payment of 

the benefit. 

 

5.3 The complainant’s contention is that Ms Kriek, if she was truly engaged 

to the deceased, was engaged to him for a period of one year only. 

With regards to his mother, the complainant contends that there is no 

proof that the deceased provided financial support to his mother of an 
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amount of R2 500.00 per month. The facts show that the board of 

management of the first respondent however, accepted them as 

dependants of the deceased. The question arises whether or not they 

qualify as “dependants” in terms of section 1 of the Act, which reads as 

follows: 

 

 “dependant”, in relation to a member, means - 

  

(a) a   person   in   respect   of   whom   the   member   is   legally  liable   

for maintenance;  

  

(b) a   person   in   respect   of  whom  the  member  is  not  legally  liable 

for maintenance, if such person -  

  

(i) was,   in   the   opinion   of   the   board,   upon   the  death of 

the member in fact dependent on the member for 

maintenance;  

  

(ii) is the spouse of the member;  

  

(iii) is  a  child  of  the  member,  including  a  posthumous  child,  

an adopted child and a child born out of wedlock.  

  

(c) a   person   in   respect   of   whom   the   member   would   have 

become legally liable for maintenance, had the member not died;”     

  

5.4 The facts show that Ms Kriek and the deceased were in a relationship. 

There is an uncontested submission that even if they were not officially 

engaged, they lived together as husband and wife. The submissions 

indicate further that Ms Kriek gave up her home and moved in with the 

deceased. The submissions also indicate that Ms Kriek and the 

deceased did renovations together to the above property. It is also 

indicated that Ms Kriek and the deceased shared their monthly 

expenses and to some extent, the deceased maintained her. The 

submissions further indicate that the deceased provided financial 

support to his mother by making monthly payments of R2 500.00 to her. 
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Therefore, Ms Kriek and the deceased’s mother were correctly 

considered by the board of management of the first respondent as the 

dependants of the deceased. 

 

Distribution of the death benefit 

  

5.5 The next duty of the board is to decide on an equitable distribution 

between the identified dependants and nominees. This Tribunal 

confirmed in Sithole v ICS Provident Fund & Another [2000] 4 BPLR 

430 (PFA), at paragraphs 24 and 25 that the board of management, 

when making an “equitable distribution” among the identified 

dependants, has to consider a range of factors, including the following: 

the age of the dependants, the nature of their relationship with the 

deceased, the extent of their dependency on the deceased, the 

financial affairs or status of the dependants, the wishes of the deceased 

as expressed in a nomination form and the amount available for 

distribution. Therefore, the needs of all the dependants must be 

considered with reference to all the relevant considerations that have to 

be taken into account.  

  

5.6 The submissions indicate that the trustees did not make an equitable 

distribution of the death benefit among the deceased’s dependants. It 

allocated 75% of the portion of the approved benefit in the first 

respondent to Ms Kriek and 25% to the deceased’s mother and 

excluded the complainant from this benefit without any plausible 

justification. Apart from considering the complainant as being employed 

and earning a monthly income while the complainant disputed this fact, 

the board also considered an amount of R600.00 as being the amount 

that the complainant was entitled to receive from the deceased in 

respect of her monthly maintenance, while the complainant submitted 

that this amount had increased to R2040.00 per month. There is no 

indication that the complainant derives financial support from any other 
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source. Therefore, the submissions indicate that the complainant was 

wholly dependent on the deceased financially.  

 

5.7 Although the first respondent submitted that the board took into 

consideration all relevant factors in the distribution of the death benefit, 

the decision reached by the board does not accord with the facts of the 

matter.  

 

5.8 The decision reached by the trustees suggests that they failed to take 

into account the age of the complainant, who is 19 years old and the 

fact that she still intends to further her studies and that had it not be his 

death, the deceased would have provided financial support to his 

daughter in this regard. It does not appear from the submissions that 

the Board properly considered the extent of dependency of the 

complainant and her current reasonable maintenance needs. It appears 

that the decision to exclude her from the approved portion of the benefit 

was solely based on the fact that she had already received a share from 

the unapproved portion of the death benefit.  

 

5.9 The submissions indicate that the trustees did not conduct a proper 

investigation regarding the extent of dependency of all the dependants. 

It may be that Ms Kriek, who is currently employed, is financially sound 

and does not require much financial support compared to the other 

dependants of the deceased. However, there is no indication that the 

board properly investigated the extent of her dependency and her 

reasonable maintenance needs (both current and future). There is also 

no indication that the board conducted an investigation on the estate of 

the deceased and the beneficiaries who are due to benefit from it.  

Thus, in the absence of the above information, it cannot be said that the 

board took into account all the relevant factors.       

 

5.10 The duty of this Tribunal is not to decide what is the fairest or most     

generous distribution, but rather to determine whether or not the board 
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acted rationally and arrived at a proper and lawful decision (see 

Ditshabe v Sanlam Marketers Retirement Fund & Another (2) [2001] 10 

BPLR 2579 (PFA) at 2582F-G). 

 

5.11  Where it is found that the trustees failed to take into account relevant 

factors, or took into account irrelevant factors, the trustees’ decision 

shall be reviewable on the grounds that they have exceeded their 

powers or that the decision constituted an improper exercise of their 

powers (see Jordaan v Protektor Pension Fund [2001] 2 BPLR 1593 

(PFA) at 1596 F-G and 1597B-D). 

 

[6] ORDER 

  

6.1 In the result, this Tribunal makes the following order: 

 

6.1.1 The decision of the board of trustees of the first respondent 

regarding the distribution of the deceased’s death benefit is 

hereby set aside; 

 

6.1.2  The matter is remitted to the board of trustees of the first 

respondent to investigate and reallocate the death benefit 

payable to the deceased’s dependants in terms of section 37C 

of the Act, such reinvestigation and reallocation to be 

concluded within six weeks of the date of this determination. 

  

6.1.3 The board of trustees of the first respondent is directed to 

serve a copy of its decision together with reasons to all parties 

and this Tribunal, within seven weeks of this determination.  

 

 

 

 

 



 

 

13 

DATED AT JOHANNESBURG ON THIS 30TH DAY OF JANUARY 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

Section 30m filing: High Court 

Parties Unrepresented 

 

  


